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STATEMENT OF FACTS AND ISSUES.

On June 29, 1933, the bill of complaint was filed by ap-

pellant against the appellee on a reparation order made by

the Secretary of Agriculture, pursuant to the provisions

of the Perishable Agricultural Commodities Act of 1930,

requiring the appellee to pay the appellant the sum of Two
Thousand, Eight Hundred Twenty-six and 85/100 Dollars

($2,826.85), with interest thereon at the rate of six per

cent per annum from July 10, 1931. [Tr. pps. 3 to 17

inch]

From the facts alleged in the complaint it appears that

appellant is engaged in the produce business in the City



of Brawley; that appellee, a corporation having an office

at Los Angeles, and a licensee under the P. A. C. A. of

1930, purchased on July 7, 1931, through its duly auth-

orized agent the Produce Distributors, Ltd., and/or Ed-

ward S. Garguilo, from appellant ten carloads of honey

ball melons, a perishable agricultural commodity, at the

agreed price of Two Thousand Eight Hundred Twenty-

six and 85/100 Dollars ($2,826.85). [Tr. pp. 3 and 4.]

These melons were shipped from Brawley to the appellee

and diverted by it to Jerome Distributing Company of

New York. [Tr. p. 4.]

Appellee, after the receipt of the ten cars of melons,

gave its check in the sum of Two Thousand, Nine Hun-

dred Seventy-six and 85/100 Dollars ($2976.85) to the

Produce Distributors, Ltd. and the latter deposited said

check in its bank and gave its check in the sum of Two
Thousand, Eight Hundred Twenty-six and 85/100 Dol-

lars ($2826.85) to appellant, which check came back be-

cause of insufficient funds; it appearing that the bank in

which Produce Distributors, Ltd. deposited the check of

Two Thousand, Nine Hundred Seventy-six and 85/100

Dollars ($2976.85) applied these funds to an indebted-

ness owing from the Produce Distributors, Ltd. to the

bank. [Tr. p. 5.]

The difference between the amount of the check deliv-

ered by appellee to Produce Distributors, Ltd., and the

amount of the check of the latter to appellant, to-wit: the

sum of One Hundred Fifty Dollars ($150.00) represented

brokerage paid by appellee to the Produce Distributors,

Ltd., for the services rendered in the purchase of the

melons. [Tr. p. 5.]



That before the fihng of the complaint herein, appellant,

on December 29, 1931, filed with the Bureau of Agricul-

tural Economics of the United States Department of Agri-

culture a complaint against the appellee setting forth the

above facts, to which complaint appellee filed an answer.

Hearing was had on the complaint and thereafter the Sec-

retary of Agriculture made a reparation order on June 15,

1933, requiring the appellee to pay appellant the sum of

Two Thousand, Eight Hundred Twenty-six and 85/100

Dollars, ($2826.85). [Tr. p. 6.]

The complaint herein also asks for an allowance of Five

Hundred Dollars ($500.00) as attorney's fees. [Tr. p. 7.]

The proceedings, findings of fact, conclusions and order

are attached to the complaint herein, and by reference

made part of it. [Tr. p. 8.]

Iwata at the hearing before the Examiner testified that

he was a produce shipper doing business in Brawley; that

he knew T. H. Peppers, but did not know the Western

Fruit Growers. That he also knew E. S. Garguilo and the

Produce Distributors, Ltd. That Garguilo was a buying

broker [Tr. p. 63]; that on July 7, 1931, Garguilo called

Iwata from Los Angeles over the telephone and informed

Iwata that he had a party interested in ten cars of Honey

Balls rolling, immediate shipment; asked for- the price and

was told One and 10/100 Dollars ($1.10) on jumbos.

Garguilo further stated that he was going to talk it over

with the party interested in these cars and that he would

call Iwata right back. Within an hour Garguilo again

called Iwata and told him that his party would take these

cars and Iwata gave the car numbers and the contents.

[Tr. p. 65.]



Garguilo requested that the cars be billed to Produce

Distributors, Ltd., and to forward the bills of lading with

invoices to the Produce Distributors, Ltd., in Los An-

geles, which was done. [Tr. p. 66.] The bills of lading

are described on pages 88 and 89 of the transcript. A copy

of the bill from Iwata to Produce Distributors, Ltd., ac-

companying the bills of lading is set forth on page 88 of

the transcript. On July 8, 1931, Iwata received a letter

containing a check postdated July 10, 1931. payable to him

in the sum of Two Thousand, Eight Hundred Twenty-

six and 85/100 Dollars ($2826.85) signed by Produce

Distributors, Ltd. by E. S. Garguilo. [Tr. pps. 67, 91,

92.] This check was not paid. On July 10th Garguilo

called Iwata on the telephone and told him that the check

was coming back, that he owed money to the bank and

that the bank took his money and applied it upon the note.

[Tr. p. 67.]

It appears from the testimony of Thomas C. Scroggs,

Vice President of the National Bank of Commerce of Los

Angeles, before the examiner, that Produce Distributors,

Ltd. had a checking account with the National Bank of

Commerce and that on July 7, 1931, a note matured in the

sum of Twenty-five Hundred Dollars, ($2500.00) which

was signed by Produce Distributors, Ltd. and endorsed by

T. H. Peppers. That on July 8, 1931, Produce Distrib-

utors, Ltd., deposited a check in the sum of Two Thou-

sand, Nine Hundred Seventy-six and 85/100 Dollars

($2976.85) (which is the check given by the appellee to

the Produce Distributors, Ltd.), and that on the 10th of

July, 1931, the bank charged the account of Produce Dis-

tributors, Ltd., with the sum of Two Thousand, Five

Hundred Fifty-nine and 79/100 Dollars ($2559.79) the
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face amount of the note plus interest. [Tr. pps. 58 to 62

incl. and pp. 93, 94.]

It also appears from the testimony before the Ex-

aminer that all of the ten cars were diverted on the order

of appellee and that the Peppers Fruit Company guaran-

teed the payment of the freight charges under its bond on

the said ten cars which were diverted by the appellee and

which had been bought from the appellant through Pro-

duce Distributors, Ltd. [Tr. pp. 70 and 71.]

Ben Herzikoif, a buying produce broker, a witness on

behalf of Iwata, testified he knew Garguilo and Produce

Distributors, Ltd. for a period of ten years, [Tr. p. 71] ;

that pursuant to a request of Iwata he talked to Garguilo,

on or about July 11th. [Tr. pps. 72, 73.] That he called

Garguilo' s attention to the fact that the check he had given

Iwata had been returned unpaid and wanted to know the

reason it was not paid and the chances of collecting it.

That he also asked Garguilo about the sixteen other cars

he had bought from Iwata, and Herzikoif was requested

by Iwata to collect for those also. When Garguilo w^as

asked by Herzikoff who had bought the ten cars, he told

Herzikoif that he, Garguilo, was not at liberty to tell, and

that the party who was buying did not want to be known

in the transaction. When asked if he were paid, Garguilo

answered "yes" and that his check was cleared, but that

he had a note at the bank that was due and that when

Garguilo's check had cleared the bank took the money to

satisfy the note. Garguilo showed to Herzikoff a letter

from the bank advising Garguilo that they had charged

Garguilo's account. Garguilo did not show Herzikoff the

note but told him he had destroyed it. [Tr. p. 74.] When

Garguilo was asked for whom the sixteen cars were pur-
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chased he answered that they were for the same person

who had purchased the ten cars. Garguilo asked Kinney

(Iwata) if he could return the sixteen cars but Kinney

refused to do this, and that he, Garguilo, had put Iwata

in touch with Tom Peppers and Tom Peppers and Iwata

got together on the deal and Tom Peppers was going to

advance Iwata 70^ a crate as a guarantee, and that Pep-

pers was to handle them on consignment. [Tr. p. 75.]

On Monday, Plerzikoff saw Peppers at the office of

Peppers Fruit Company with reference to the other cars;

he finally got a check signed by Peppers Fruit Company

for the sixteen cars. [Tr. p. 75.] Garguilo and Herzi-

koff went to Peppers Fruit Company on East 7th Street,

and were told that Peppers was not in but that he could

be reached at the other office ; they were told that the other

office was in the Oviatt Building, Western Fruit Growers.

Garguilo and he went to the Oviatt Building, but Herzi-

koff did not go upstairs, but Garguilo did. Garguilo did

not come back with a check but told Herzikoif that Pep-

pers was not there and they again went back to the Pep-

pers Fruit Company. They again went back to the Oviatt

Building and finally got a check for the sixteen cars from

Peppers Fruit Company. This check had nothing to do

with the ten cars which Garguilo purchased for the West-

ern Fruit Growers. [Tr. 76, 77.] When Garguilo was

asked by Herzikofif if Tom Peppers was the one who pur-

chased the ten cars Garguilo said "no." [Tr. 77 and 78.]

Herzikoff also testified that the usual brokerage in the
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vicinity is $15.00 per car, and when one is buying for the

east the usual brokerage is $25.00. [Tr. pps. 78, 79.]

It was stipulated at the hearing before the Examiner

that the check of the appellant was given to Produce Dis-

tributors, Ltd. on the date it bears, for the ten cars and

the difference between the check given by appellee to Pro-

duce Distributors, Ltd., dated July 8, 1931, and the check

dated July 10, 1931, given to appellant by Produce Dis-

tributors, Ltd, was $150. [Tr. pps. 82, 83.]

L. J. Colton, witness for appellee, testified before the

Examiner that he was not now connected with the Peppers

Fruit Company but was connected with them three years

prior to July 7, 1931, and that he had been with the appel-

lee for six years; that he was authorized to sign checks

of the appellee, but that he never signed any checks for

Peppers Fruit Company. [Tr. pp. 83 to 85, inch] Upon

cross-examination of the said witness Colton, the appellee

introduced a letter dated July 8, 1931, addressed by the

Produce Distributors, Ltd., to Western Fruit Growers,

together with the ten bills of the Produce Distributors,

Ltd., to Western Fruit Growers, which bills are identical

in form and correspond in the articles sold, car numbers

and price with the bills sent by appellant to the Produce

Distributors, Ltd., with the exception of "brokerage

$15.00." [Tr. pp. 86, 94, 95.]

Thereupon the appellee made a motion to strike all of

the testimony of the witnesses Scroggs, Iwata and Herzi-

koff, which motion was denied.
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Appellee interposed a demurrer which was overruled by

the Court and in due course filed its answer denying that

it purchased any melons from appellant, that the Produce

Distributors, Ltd., and/or Edward S. Garguilo, was its

agent, that it paid Produce Distributors, Ltd., any broker-

age; admitting, however, that it gave the check for Two

Thousand Nine Hundred Seventy-six and 85/100 Dollars

($2976.85) to Produce Distributors, Ltd., but that the

same was in payment for the melons bought from Produce

Distributors, Ltd. It further admitted the fihng of the

complaint before the Bureau of Agricultural Economics

and further alleging that the Secretary of Agriculture had

no jurisdiction in the matter, or to make the reparation

order and the order so made by the Secretary was not

supported by any evidence. [Tr. pp. 20 to 22, inch]

The cause came on for trial the 20th of July, 1934,

before the Honorable Paul J. McCormick, siting in the

City of San Diego. On this trial appellant was sworn and

testified and introduced as Exhibit 1 the proceedings, find-

ings of fact, conclusions of law and order dated May 24,

1933, before the Secretary of Agriculture, and record

thereto and rested.

The Court upon the motion of appellee ordered the

cause dismissed, to which appellant duly excepted and

exception noted and allowed. [Tr. pp. 28 and 29.]

From said judgment of non-suit appellant has prose-

cuted this appeal, No. 7683. [Tr. pp. 118 to 121, inch,

and p. 2.]
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ASSIGNMENT OF ERRORS.

Pursuant to Rule 24, appellant hereby specifies the fol-

lowing particulars in which the judgment of the District

Court is erroneous:

First Assignment of Error.

That the Court erred in granting the motion for a non-

suit, made upon the close of plaintiff's case.

Second Assignment of Error.

That the Court erred in granting the motion for a non-

suit, made upon the close of plaintiff's case upon the

grounds therein specified, to-wit:

(a) That the plaintiff extended exclusive credit to

Edward S. Garguilo, or Produce Distributors, Ltd., the

agent of the defendant.

(b) That when the defendant, on July 8, 1931, did

pay to its agent in satisfaction of the ten cars of melons

purchased by its agent from the plaintiff, before receiving

notice of the plaintiff's election to hold the defendant re-

sponsible for the ten cars of melons, such payment to its

agent exonerated the defendant from any liabiHty to the

plaintiff.

(c) That the defendant did not have notice, on July 8,

1931, that the ten cars of melons belonged to the plaintiff.
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Third Assignment of Error.

The Court erred in holding that the Secretary of Agri-

cuhure found that exclusive credit was given by the plain-

tiff to Edward S. Garguilo, or Produce Distributors, Ltd.,

the agent of the defendant.

Fourth Assignment of Error.

That the Court erred in granting the motion for a non-

suit for the reason that after holding that there was suf-

ficient evidence in the report and findings of the Secretary

of Agriculture to support the finding that Edward S.

Garguilo, or Produce Distributors, Ltd., was the agent of

the defendant, his undisclosed principal, the Court, never-

theless, ruled the purchase from the plaintiff of the ten

cars of melons by Edward S. Garguilo, or Produce Dis-

tributors, Ltd., was not the contract of the defendant

herein.

Fifth Assignment of Error.

The Court erred in granting the motion for a non-suit

upon the ground that Section 2335 of the Civil Code of

the State of California applies to the facts in this case.

Sixth Assignment of Error.

The Court, erred in holding that the contract of an

authorized agent of an undisclosed principal is not the

contract of the undisclosed principal.
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Seventh Assignment of Error.

The Court erred in holding that the failure of the de-

fendant to make payment to the plaintiff for the ten cars

of melons bought by it through its agent, was not a viola-

tion of the Perishable Agricultural Commodities Act, 1930,

U. S. C. A., Chap. 24, Title 7, Sec. 552, Sub. 4, as found

by the Secretary of Agriculture.

Eighth Assignment of Error.

The Court erred in holding that notice to Edward S.

Garguilo, or Produce Distributors, Ltd., the agent of the

defendant, of plaintiff's ownership of the ten cars of

melons was not notice to the defendant of such ownership.

Ninth Assignment of Error.

The Court erred in holding that the reparation order of

the Secretary of Agriculture was based upon an erroneous

rule of law.

Tenth Assignment of Error.

The Court erred in holding that the provisions of the

Perishable Agricultural Commodities Act, 1930, U. S.

C. A., Chap. 24, Title 7, Sec. 552, do not exclusively gov-

ern the rights and liabilities of the parties to this action,

growing out of the contract of purchase of the ten cars

of melons. [Tr. pp. 122 to 124, incl.]
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POINTS AND ARGUMENT OF APPELLANT.

The points to be discussed by appellant affecting the

judgment of non-suit entered by the District Court, may

be summarized as follows:

I.

The District Court erred in granting the motion for

non-suit, made upon the close of appellant's case, con-

trary to the provisions of Subd. b. Section 557 of the

Perishable Agricultural Commodities Act, Chapter 24,

Title 7, U. S. C. A., which provides that the findings and

orders of the Secretary of Agriculture shall be prima facie

evidence of the facts therein stated, whenever an action is

brought upon a reparation order in the District Court of

the United States.

IL

The District Court erred in holding that appellant ex-

tended credit exclusively to Edward S. Garguilo or Pro-

duce Distributors, Ltd., the agent of appellee, and when

appellee paid to its agent in satisfaction of the ten cars of

melons purchased by its agent from appellant before re-

ceiving notice of appellant's election to hold appellee re-

sponsible, that such payment exonerated appellee from

any liability to appellant, and that appellee was without

notice on July 8, 1931, to whom the melons belonged, and,

therefore, Section 2335 of the Civil Code of the State of

California was controlling upon the Court below.

(This argument embraces the second, third, fifth and

eighth assignments of error.)
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III.

The District Court erred in holding that the appellee

had no notice on July 8, 1931, when it had paid to its

agent, that appellant was the owner of the ten cars of

melons, and, therefore, appellee, as undisclosed principal,

would not be liable to appellant on the contract for the

purchase of the melons made by its authorized agent.

(This argument embraces the fourth, sixth and eighth

assignments of error.)

IV.

The District Court erred in holding that there was no

violation by the appellee of Subd. 4, Section 552, of the

P. A. C. A. of 1930, U. S. C. A., Chap. 24, Title 7, and

that the reparation order of the Secretary of Agriculture

was based upon an erroneous rule of law.

(This argument embraces the seventh and ninth assign-

ments of error.)

V.

The District Court erred in holding that the provisions

of the Perishable Agricultural Commodities Act of 1930,

Chap. 24, Title 7, Section 552, U. S. C. A., do not ex-

clusively govern the rights and liabilities of the parties

to this action.

(This argument embraces the tenth assignment of

error.)
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POINT I.

The District Court Erred in Granting the Motion For
Non-Suit, Made Upon the Close of Appellant's

Case, Contrary to the Provisions of Sub. b, Sec-

tion 557, of the Perishable Agricultural Commo-
dities Act, Chapter 24, Title 7, U. S. C. A., Which
Provides That the Findings and Orders of the

Secretary of Agriculture Shall Be Prima Facie

Evidence of the Facts Therein Stated, Whenever
An Action is Brought Upon a Reparation Order
Made in the District Court of the United States.

In Section 581 of the Code of Civil Procedure of the

State of California, it is provided:

"An action may be dismissed, or a judgment of

non-suit entered, in the following cases:

5. By the Court upon the motion of the defend-

ant when upon the trial the plaintiff fails to prove a

sufficient case."

Since under the Conformity Act the courts of the

United States are required to conform as near as may be

in questions of practice, pleadings and forms and modes

of proceedings to those existing in the courts of the state

within which the trial is had.

Judicial Code, Sec. 774, Title 28, U. S. A. C.

;

Coughran v. Bigelow, 164 U. S. 301

;

Central Transp. Co. v. Pullman's Palace Car, 139

U. S. 24, 38,

it follows that the decisions of the state courts on motions

for a non-suit are controlling.
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It has been held by the appellate courts of this state that

a motion for a non-suit involves the legal effect of admit-

ted facts. It is in effect a demurrer to the evidence and

the court must assume that all the evidence received in

favor of the plaintiff relevant to the issues is true. All

presumptions, inferences and doubtful questions must be

construed most favorably to the plaintiff's case.

Loop Bldg. Co. v. Dc Coo, 97 Cal. App. 354;

Phillips V. Pacific Elec. Ry. Co., 89 Cal. App. 122;

Richardes v. Richardcs, 211 Cal. 392, 394;

Montgomery v. Nelson, 211 Cal. 497;

Gates V. Pendleton, 184 Cal. 797.

The rules as to non-suit are the same whether the trial

is by the court or by the jury.

Freese v. Hibernia Sav. & Loan Soc, 139 Cal. 392.

And when a motion is submitted to a court, acting also

as a jury, it is not for the court to base its determination

of the motion upon what it might do in dealing with the

facts as a jury, but solely upon the proposition of whether

the facts as proved make out a prima facie case.

Archibald Estate v. Matteson, 5 Cal. App. 441.

The trial court when passing upon a motion for a non-

suit is dealing entirely with a question of law, and must

attach to the evidence, whether properly or improperly

received, its full probative value.

Biurrun v. Elinsalde, 75 Cal. App. 44.

The federal cases express the same rulings.
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It has been held on an appeal from an order dismissing

the complaint, after hearing- all the evidence, it must be

assumed, the order being one of non-suit, that plaintiff's

testimony is true, and he is entitled to every inference

therefrom.

Hotel Woodward Co. v. Ford Motor Co., 258 Fed.

322.

We have shown that by the provisions of Sec. 557,

Sub. b, of Chapter 24, Title 7, U. S. C. A., the findings

and orders of the Secretary shall be prima facie evidence

of the facts therein stated, it follows as a matter of law

that the learned trial judge erred in granting the motion

for non-suit.

For it has been repeatedly held that reparation orders

are prima facie evidence.

Blair v. Cleveland, etc., 45 Fed. (2d) 792;

Willamette Iron v. Baltimore & Ohio, 29 Fed.

(2d) 80;

Pittsburgh Railway Co. v. United States, 6 Fed.

(2d) 646;

Barker-Miller Distributing Co. v. Berman, decided

U. S. D. C, Western District of N. Y. on July

6, 1934.

The reported cases are in accord with the well settled

rule that a legislature has power to make certain acts or

facts prima facie evidence of other facts necessary to be

established in a legal proceeding. Such legislation is held

to amount to no more than adopting a new rule of evi-

dence, which the law making body may do without violat-

ing any constitutional safeguards.

Meeker v. Lehigh Valley R. Co., 236 U. S. 412,

430.



—19—

The rule as to what effect is to be given to an order

made by an administrative body is set forth in

Mission etc. R. R. v. Interstate Com. Com., 164

Fed. 645,

quoting from page 650:

"In approaching the consideration of a case Hke

this the Court should start with the presumption that

the order is valid, and was made after a careful con-

sideration and a correct determination of every ques-

tion of fact underlying it, and it should be accorded

that respect and influence which ought to attend, and

does attend, the action of a legislative or administra-

tive board, whose members are in point of ability,

learning and experience specially qualified to deter-

mine such matters. In short, the burden of showing

that the facts are such as to render the order invalid

rests upon the carrier assailing it, and unless the case

made on behalf of the carrier is a clear one the order

ought to be upheld."

The injection by counsel for appellee that exclusive

credit was given to Produce Distributors, Ltd., or Garguilo

was a false and immaterial issue and only tended to be-

cloud the issues involved in this case, for the reason that

the Secretary of Agriculture did find as a fact that Gar-

guilo or Produce Distributors, Ltd., was the agent of the

appellee.

By reason of the above authorities the trial court was

bound to recognize this probative fact and whether the

appellee did or did not know to whom the melons belonged

was foreign to the cause.
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POINT II.

The District Court Erred in Holding That Appellant

Extended Credit Exclusively to Edward S. Gar-

guilo or Produce Distributors, Ltd., the Agent of

Appellee, and When Appellee Paid to Its Agent in

Satisfaction of the Ten Cars of Melons Purchased
By Its Agent From Appellant Before Receiving

Notice of Appellant's Election to Hold Appellee

Responsible, That Such Payment Exonerated Ap-
pellee From Any Liability to Appellant and That
Appellee Was Without Notice on July 8, 1931, to

Whom the Melons Belonged, and. Therefore, Sec-

tion 2335 of the Civil Code of the State of Cali-

fornia Was Controlling Upon the Court Below.

The only testimony introduced upon the trial of this

case is that of appellant and the documentary evidence

contained in Plaintiff's Exhibit 1, which incorporates all

the evidence, both oral and documentary, introduced at the

hearing before the Examiner. As we have shown, coun-

sel for appellant was forced to introduce the entire exhibit

because of the injection in the case of a false issue, to-wit:

that appellee had no notice on July 8, 1931, before it paid

to Produce Distributors, Ltd., the sum of Two Thousand

Nine Hundred Seventy-six and 85/100 Dollars ($2976.85)

that appellant was the true owner of the melons.

The entire trial consisted of argument between Court

and counsel. When appellant rested, appellee made its

motion to dismiss the case on four grounds which are set

forth in its motion. [Tr. p. 33.] Since the motion was

granted exclusively upon the fourth ground, to-wit:

"* * * and, fourth, that the findings of the

Secretary of Agriculture has specifically found that

the plaintiff dealt with Produce Distributors, Ltd.,
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and/or Garguilo, without knowing anything about

the defendant, Western Fruit Growers, Inc., and that

the plaintiff extended credit solely and exclusively to

the Produce Distributors, Ltd., and Garguilo, and

that the defendant. Western Fruit Growers, in good

faith, paid in full for the merchandise to the Produce

Distributors and Garguilo; and under Section 2335

of the Civil Code, which is a modification of the

ordinary, common law rule, governing undisclosed

principals, there can be no recovery in this action.

'If exclusive credit is given to an agent by the person

dealing with him, his principal is exonerated by pay-

ment or other satisfaction made by him to his agent

in good faith, before receiving notice of the creditor's

election to hold him responsible.' The findings of the

Secretary of Agriculture show that the plaintiff,

Iwata, dealt with the alleged agent, and extended ex-

clusive credit to him by accepting his post-dated

check." [Tr. pp. 33 and 34; Tr. p. 55.]

There is no purpose to be accomplished by arguing the

other three grounds for in them appellant was sustained

by the Court below. [Tr. pp. 36 and 39.]

We have been unable to find in the record any evidence

supporting the argument that appellant extended exclu-

sive credit to the Produce Distributors, Ltd., or Garguilo,

and that the Secretary of Agriculture found that appel-

lant extended exclusive credit to Produce Distributors,

Ltd., or Garguilo by accepting the latter's check.

When the trial court asked counsel for appellee where

is that finding [Tr. p. 34], he never did show it to the

Court.
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The Court below read from the proceedings before the

Examiner [Tr. pp. 37 and 38] and concluded that was

sufficient to justify finding 2 of the Secretary of Agri-

culture, which reads as follows:

"2. That on July 7, 1931, the Western Fruit

Growers, Inc., through its duly authorized agents,

the Produce Distributors, Ltd., and Edward S. Gar-

guilo, purchased from the complainant, 10 carloads

of Honey Ball melons, a perishable agricultural com-

modity, for the total sale price of $2826.85." [Tr.

p. 14."]

The fact is that there is no evidence of any kind in the

record of this case, either in the hearings before the Ex-

aminer or upon the trial of this cause, that appellant ex-

tended any credit to Produce Distributors, Ltd., or Gar-

guilo. When counsel for appellee was asked by the Court

whether that question was raised before the administrative

agency, his answer was "no." [Tr. p. 40.]

The District Court was of the opinion, in view of the

fact that the invoices from the Produce Distributors, Ltd.,

to the appellee contained a statement that there was a

brokerage of Fifteen Dollars ($15.00) on each car, in

that it said:

"Now, I am inclined to think that the Commissioner

was justified from that in making the finding that

exclusive credit zvas not given to the Produce Dis-

tributors or to Mr. Garguilo, because, if there had

been exclusive credit given, there wouldn't have been

any brokerage; I am not saying whether there zvould

or would not; I am saying that the Commissioner had

the right to determine that." [Tr. p. 48.]



—23—

The only evidence upon which the question of exclusive

credit to the Produce Distributors, Ltd., or Garguilo by

appellant can be predicated, is the fact that the melons

were sold on July 7, 1931, but the check was post-dated

July 10, 1931. [Tr. pp. 91-92.] This check was enclosed

in a letter addressed to appellant by Garguilo, dated July 8,

1931. [Tr. p. 92.]

The bills from appellant to Produce Distributors, Ltd.,

each dated July 7, 1931, bore the legend ''Terms Cash—
No Discount/' [Tr. p. 88.] Was there any credit ex-

tended by appellant to Garguilo or Produce Distributors,

Ltd.? The term "credit" is defined by Bouvier as

"the time allowed by the creditor for the payment of

goods sold by him to the debtor."

As defined by the courts of California it

"is confidence or trust reposed in one's ability to pay

what he may promise."

People V. Wasservogle, 77 Gal. 173, 174.

In the case of

Parrish v. American Ry. Emp. Pub. Co., 83 Cal.

App. 298,

the defendant was authorized by a permit of the Corpora-

tion Commissioner of the State of California to issue and

sell stock for "cash" only. It issued stock to plaintiff on

credit, on page 301, of the opinion:

"Here the permit required the stock to be issued

'for cash', which excluded the idea of credit (Phila-

delphia & Reading R. Co. v. Lehigh Coal Nav. Co.,

36 Pa. St. 204; Berlaiwsky v. Rosenthal, 104 Me. 62
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(71 Atl. 69); Hall v. Storrs, 7 Wis. 253; State v.

Woodward, 208 Ala. 31), and required payment con-

current with delivery (Mears v. Biddle, 122 Me. 392).

In other words, 'cash' in its ordinary sense is the

antonym of 'credit', and the courts have so generally

understood and defined it. (State v. Woodward,

supra. )
"

So far the evidence shows that it was a cash transac-

tion. But a check is never payment of the debt for which

it is given until the check itself is paid or otherwise dis-

charged, unless expressly agreed to be taken in payment.

Utah Cons. Co. v. Western Pac. Ry. Co., 174 Cal.

156, 166.

The delivery of a check is not payment and does not

have this effect until it is itself paid. {Utah Const. Co.

V. Western Pac. Ry. Co., 174 Cal. 156, 166; Williams v.

Braun, 14 Cal. App. 396.) When paid it relates to the

date of its delivery.

Hooker v. Burr, 137 Cal. 663, 668;

Drukker v. Howe & Haun, 76 Cal. App. Dec. 310,

313.

And there is no presumption that the seller takes the

check as absolute payment, merely from the fact that he

accepted it from the buyer, the presumption being just to

the contrary.

South S. F. Packing Co. v. Jacobsen, 183 Cal. 131,

136;

Towey v. Esser, 74 Cal. App. Dec. 500.
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Where personal property is sold to be paid for upon

delivery by check, the sale is to be treated as one for cash,

and if the check is dishonored, the title to the property as

between the parties to the sale, remains in the seller, who

may retake the property.

South S. F. Packing Co. v. Jacohscn, 183 Cal. 131,

136;

Toivey v. Esser, 74 Cal. App. Dec. 500.

Had the check not been post-dated July 10, 1931, but

had been dated July 8th, and had been deposited on July

9th, when it was received by appellant, still it would have

been returned marked insufficient funds, for the reason

that the evidence and exhibits before the Secretary of

Agriculture show that the National Bank of Commerce of

Los Angeles charged the account of Produce Distributors,

Ltd., with the amount of Two Thousand Five Hundred

Fifty-nine and 79/100 Dollars ($2559.79) on July 10,

1931. [Tr. pp. 93 and 96.] The check of the Produce

Distributors, Ltd., to appellant could not have reached the

bank in Los Angeles prior to July 10th, 1931, and by that

time there were no funds sufficient in amount to meet the

obligation. [Tr. pp. 92, 93, 94.]

We believe that the cases of South S. F. Packing Co. v.

Jacohsen, supra, and Towey v. Esser, supra, are controlling

upon the case at bar upon the question of whether credit

was extended by appellant to Produce Distributors, Ltd.,

and/or Garguilo. Toivey v. Esser, supra, was cited by

counsel for appellant in the court below. In South S. F.

Packing Co. v. Jacohsen, supra, the facts were as follows

:
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Taylor and Rosecrans, live stock dealers in Idaho, sold

and transferred to the defendant, Jacobsen, three carloads

of hogs at an agreed price, to be delivered in Idaho, and

defendant was to make payment therefor by check. These

hogs were delivered on the 10th, the following day the

check was deposited and on the 14th it came back for

lack of funds. Immediately after the purchase of the

hogs the defendant disappeared. Defendant shipped the

hogs to the plaintiff, which in turn disposed of them in

San Francisco, and the fund involved in this litigation

is part of the sum realized by the plaintiff from their

sale. The question in that case resolves itself to whether

or not title to the hogs passed at the time of the delivery

by defendant's agent of the check. The Court answered

the question in the negative and held the original owners

are entitled to the fund as against the defendant's at-

taching creditors. There the respondent argued that a

check having been given and received in payment for the

hogs, title to the animals passed to the buyer, notwith-

standing that the check was dishonored. The Court in

its opinion, on page 134, held as follows:

*'We think, however, that the facts of this case do

not bring it within the principle referred to, for it is

quite apparent that the requirement of the vendor

that a check should be given by the buyer upon the

delivery of the hogs was intended as the equivalent

of an insistence upon payment on delivery; in other

words, that it was not a sale on credit, nor for the

check as such, but that delivery of the animals and

payment for them, though such payment might be

made by check, were to be simultaneous, and the

transaction was understood by the vendee in this

sense. The legal situation thus arising can logically
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be no different from one where the terms of the sale

are cash on dehvery, and a check is accepted by the

vendor. In such cases it is held that the acceptance

of the check is no waiver of immediate payment,

and although delivery is made of the goods upon

receipt of the check, title thereto does not pass as

betzveen the parties^ unless, upon due presentation,

the check is paid."

The case of Towey v. Esser, supra, is identical in facts

with the Jacohsen case and the Court in the Tozvey case

adopted and quoted extensively the opinion of the Supreme

Court in the Jacohsen case.

It is significant that Produce Distributors, Ltd., at no

time had sufficient funds to its credit to meet the total

purchase price of the melons from appellant; but on July

8, 1931, the Produce Distributors, Ltd., deposited in said

bank Two Thousand Nine Hundred Seventy-six and

85/100 Dollars ($2976.85) which represented the total

invoice price of the ten cars of melons, plus $150.00

brokerage paid to it by appellee. [Tr. p. 62.] At the

same time Produce Distributors, Ltd., owed the National

Bank of Commerce of Los Angeles the sum of Two
Thousand, Five Hundred Fifty-nine and 79/100 Dollars

($2559.79) which was due on July 7. 1931. The Hability

records of Produce Distributors, Ltd. [Tr. p. 58], and

the urgent plea of Garguilo as incorporated in the letter

of July 8, 1931, that the check be deposited by Western

Fruit Growers without fail by 2:00 o'clock [Tr. p. 94]

all tend to show that the said Produce Distributors, Ltd.,

intended to use the proceeds of the ten cars of melons for

the payment of its indebtedness to the National Bank of

Commerce, and it strongly tends to show appellee knew
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of these facts for the note of Produce Distributors, Ltd.,

was endorsed by T. H. Peppers. [Tr. pp. 59 and 60.]

This, in our opinion, constituted fraud upon the appellant

by Produce Distributors, Ltd., and the delivery of the ten

cars of melons having been obtained by means of a

worthless check that the said Produce Distributors, Ltd.,

was guilty of fraud, for at no time did the Produce Dis-

tributors, Ltd., have any money of any kind to meet the

face amount of the check given by Produce Distributors,

Ltd., to appellant. The Court in the Jacobsen case, supra,

on page 133, in its opinion indicates that if the defendant

Jacobsen in that case had insufficient moneys on hand to

meet the check, it amounted to obtaining delivery of the

hogs by means of fraud.

We believe that Section 2335 of the Civil Code of the

State of Cahfornia is inapplicable to the case at bar, for

the reason that said section deals with extension of credits

to an agent, but we have shown that the transaction in-

volved in the case at bar is one for cash only, and the

parties treated the entire transaction as one involving

cash. We have also shown that title to the melons not

having passed, because of the check having been dis-

honored; but in the meantime appellee had already paid

its agent in full including his commission, so, therefore,

by its conduct it made it impossible to determine whether

appellant as creditor of the agent elected to hold it re-

sponsible. A strict interpretation of Section 2335 of the

Civil Code requires that the creditor be given a reasonable

time to elect to hold either the agent or the principal.

Bearing in mind that the sale took place on July 7th,

appellee gave its check to Produce Distributors, Ltd., on

July 8th, who requested that it be deposited in his bank
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not later than 2:00 o'clock of that day; there was no

opportunity, under those circumstances, for the appellant

to ascertain who the principal was, and he never did as-

certain that fact until the latter part of December, 1931,

for the evidence shows that Garguilo at all times refused

to divulge the name of the true principal. [Tr. pp. 66

and 94.]

Even under a strict interpretation of Section 2335 it

presupposes that a creditor shall have a right to an elec-

tion whether to hold the principal or the agent. That

section reads:

"If exclusive credit is given to an agent by the

person dealing with him, his principal is exonerated

by payment or other satisfaction made by him to his

agent in good faith, before receiving notice of the

creditor's election to hold him responsible."

He must be given a reasonable time to do so. Looking

at the entire transaction, the great haste with which the

moneys were turned over by the appellee to Produce Dis-

tributors, Ltd., prevented a discovery by appellant of the

principal of Produce Distributors, Ltd. Assuming, how-

ever, that appellant had discovered on July 8th the true

principal of Produce Distributors, Ltd., it would have

been of no help to him for the reason that appellee had

already paid to Produce Distributors, Ltd., the purchase

price of the melons. So in any event the facts in this

case bar the application of Section 2335, C. C. It is very

doubtful whether there was good faith in the appellee's

great haste in paying the money to Produce Distributors,

Ltd., without ascertaining from whom it purchased the

melons. That it knew the melons came from the appel-
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lant, for the reason that the diversion orders and bills of

lading, which it had in its possession on July 8th, revealed

that Iwata was the shipper, and the owner of the melons.

It also knew that it was paying a brokerage to Produce

Distributors, Ltd. The Secretary of Agriculture in its

conclusions aptly remarks:

"The paying of a brokerage fee by the purchaser

of a car ordinarily indicates that the person to whom
the brokerage was being paid was acting in making

the purchase as an agent for the firm making the

purchases." [Tr. pp. 13 and 38.]

How can it be said under these circumstances that it

exercised good faith in making the payment to its own

agent, whom it employed to purchase these melons, and

it must have known, and the law presumes that it knew,

that Produce Distributors, Ltd., could not be the agent

of the appellant to receive money on behalf of the appel-

lant. Hence it is precluded to claim exoneration made

by it to its agent in good faith. The evidence before the

Secretary of Agriculture shows that T. H. Pepper was

an endorser on the note of the Produce Distributors, Ltd.,

that T. H. Peppers knew that said note was due on July 7,

1931, that all negotiations were had by Garguilo with

T. H. Pepper and the cars were diverted on the bond of

T. H. Pepper with the Pacific Fruit Express. The fact

that appellee paid Produce Distributors, Ltd., a brokerage

fee of Fifteen Dollars ($15.00) per car, was sufficient

in itself to put it on notice that someone other than Pro-

duce Distributors, Ltd., is entitled to the purchase price of

said ten cars of melons. [Tr. pp. 60, 71, 75, 76, 77,

79, 80.]
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Assuming for the sake of argument that Section 2335

of the Civil Code of the State of CaHfornia does apply

to this case, nevertheless, appellant had a reasonable time

within which to exercise the right to hold the principal

where the fact of the agency and his name are subse-

quently discovered.

Berry v. Chase, 179 Fed. 426;

Miss. Valley Const. Co. v. Abeles Co., 87 Ark.

374;

Steele Smith Co. v. Potthast, 109 la. 413;

McGraw v. Godfrey, 14 Abb. Pr. N. S. 397, 402;

Meeker v. Claghorn, 44 N. Y. 349.

In order to render an election binding upon a third

person, he must at the time of electing, have full knowl-

edge of all facts material to his rights and of the liabili-

ties of the several parties, including not only the fact of

agency, but the name of the principal.

2 C. J. p. 845, Sec. 527;

Williams v. Pittsburgh Terminal Coal Co., 62 Fed.

(2d) 924.

What is there in the evidence of this case which caused

the appellee to believe that appellant intends to hold the

agent rather than his principal? What were the acts and

conduct of appellant to justify appellee to pay its agent

before it had any notice of any creditor of the agent

claiming any ownership in the melons and thereby became

exonerated of any liability to appellant? Did the appel-

lant mislead appellee by taking the vcorthless check of

Produce Distributors, Ltd.?
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There isn't a scintilla of evidence that appellant knew

who the principal was. In fact, had it not been for the

introduction by appellee of the letter dated July 8, 1931,

and the invoices of Produce Distributors, Ltd., to appel-

lee, which contained the words "brokerage $15.00" [Tr.

pp. 94 and 95], appellant would have been hard put to

prove agency of Produce Distributors, Ltd.

There is always the fact that the melons were charged

to Produce Distributors, Ltd. [Tr. p. 88], but this fact is

immaterial for it has been shown that it was a cash trans-

action. Furthermore, the burden of proof is upon the

appellee, who seeks exemption upon the ground that the

credit was exclusively given to the agent. The presump-

tion being in all cases, that credit is given to the principal

rather than to the agent. So it has been held in the case of

Meeker v. Claghorn, 44 N. Y. 349,

which we believe is similar in facts to the case at bar.

The facts in that case are:

Plaintiff, as assignee, brought the action to recover

from the defendants for a balance due upon a bill of iron

work and cut stone, furnished for a building which de-

fendants were erecting. The articles were furnished by

The plaintiff's assignor upon an order of Shall, architect

of defendants. Defendants claimed that the articles were

furnished upon the exclusive credit of Shall and the de-

fendants paid Shall. From a judgment in favor of the

plaintiff the defendants appealed. On page 351:

'Tf the defendants were known to be the princi-

pals in the transaction, and Shall only their agent,

then they are alone responsible, unless credit was

given exclusively to the agent, in which event the
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agent alone was responsible. If, however, the de-

fendants were not known to be the principals, and

credit was at the time given to Shall, who was in

fact an undisclosed agent, then the vendors could

hold for payment, at their election, either the agent

or the principals."

On page 352:

''In the first letter Mr. Shall wrote to the vendors,

he informed them who his principals were, and that

they were a 'highly responsible firm.' We must as-

sume that Shall was in fact the agent of the defend-

ant, and that the vendors knew it. . . .

"In all cases where the principals seek exemption

upon the ground that the credit was exclusively given

to the agent, this should clearly appear; and they

have the affirmative to show it; the natural presump-

tion being, in all cases, that credit is given to the

principal rather than to the agent.

"It is sufficient to say upon the branch of the case,

that there is no conclusive evidence that the credit

was given by the vendors, exclusively to the agent,

and that they intended to them solely for their pay.

It is true, that upon the ledger and day book of the

vendors the articles were charged to Shall, and while

this furnishes strong evidence that they were fur-

nished upon his credit, it does not show it conclu-

sively.

"The most that can be properly said on behalf of

the defendants is, that the plaintiff made a very weak

case. But if the circumstances of the case, and the

evidence, and the legitimate inferences to be drawn

from them tend in any degree to uphold the decision

of the referee, we cannot disturb it; and it seems to

me that this is such a case."
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undisclosed principal. From page 418 of the opinion:

"As found, the plaintiff was ignorant of the fact

that the defendant was principal and W. H. Potthast

acting as agent until long after suit had been brought

against the latter. Knowledge of the right to recover

from the principal is essential, before suit against the

agent may be regarded as an election to look to the

latter alone for payment. Without knowing who the

principal was, or the fact of agency, an intelligent

election was impossible. To constitute an election,

there must he something to indicate an intention,

with the full knoivlcdge of the facts, to give sole

credit to the agent and abandon all claim against the

principal."

The Court in Beery v. Chase, 179 Fed. 426, on page

429 held:

"The mere fo£t of charging the agent after knowl-

edge of an originally undisclosed principal, does not

as a matter of law, amount to an election to hold the

agent."

Beery v. Chase, supra, is also authority that a delay of

three or four months, after knowledge of a principal,

originally undisclosed, is discovered, before bringing an

action against him is not unreasonable when it does not

appear that the defendant was not prejudiced by the delay.

In the restatement of the Law of Agency, Sec. 208,

Vol. 1, under the title of "Settlement With Agent by

Principal," it is stated:

"An undisclosed principal is discharged from lia-

bility to the other party to the contract if he has
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paid or settled accounts with an agent reasonably

relying upon conduct of the other party, not induced

by the agent's misrepresentations, which indicates that

the agent has paid or otherwise settled the account.

"Comment

:

a. Comments a and b of Sec. 183 are applicable.

''Illustration:

1. P authorizes A to buy goods for him. A buys

them in his own name from T, not disclosing that he

is buying for a principal. T gives A a bill of the

goods in which the terms of sale are stated to be

'cash in ten days'. A delivers the goods to P and

after ten days, asks P for the money, saying that he

has paid T, and exhibiting the bill as evidence that

he must have done so to comply with the terms stated.

P thereupon pays him. A does not pay T, who
sues P. T may recover as he has not led P reason-

ably to believe that A has paid or settled with T."

This leads up to the question whether appellee was

prejudiced by the delay. Appellant first discovered that

the melons went to appellee and that the Produce Dis-

tributors, Ltd., or Edward S. Garguilo, was its agent on

December 18, 1931 [Tr. p. 9], and proceedings were

instituted against the appellee before Bureau of Agri-

cultural Economics on December 29, 1931. [Tr. p. 15.]

Until the check appellant received from Produce Distribu-

tors, Ltd., cleared, appellant was unable to make an elec-

tion. When the check came back it was already too late,

for appellee had already paid its agent.
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Who knew better the true status of Produce Distribu-

tors, Ltd. ? Appellee could have protected itself by in-

sisting that Garguilo produce evidence that the melons

had been paid for, or that appellant with full knowledge of

the facts had elected to rely upon the responsibility of

Produce Distributors, Ltd., or Garguilo, But it did

neither. The conclusion is irresistible that T. H. Pepper,

who endorsed the note of Twenty-hve Hundred Dollars

($2500.00), executed by Produce Distributors, Ltd., in

favor of the National Bank of Commerce, was also con-

nected with appellee. [Tr. pp. 60, 76.] The evidence

shows that Garguilo referred to Tom Pepper and that

Tom Pepper purchased through Garguilo from appellant

sixteen additional cars for which appellant was paid by a

check of Peppers Fruit Co. [Tr. p. 75.]

The Peppers Fruit Company guaranteed the payment

of the freight charges accrued to the Pacific Fruit Ex-

press by reason of the latter accepting the diversion

orders from appellee of the ten cars of melons that were

then rolling and originally belonging to appellant. [Tr.

pp. 70 and 7L]

The fact that the note of Produce Distributors, Ltd.,

matured on July 7, 1931 [Tr. p. 59], no doubt explains

the request of Produce Distributors, Ltd., in its letter to

appellee, dated July 8, 1931, to "please get this in by two

o'clock without fail." [Tr. p. 94.] Unusual is the con-

tents of that letter in that appellee was requested to de-

posit the check and to obtain a duplicate deposit slip and

to mail it to Produce Distributors, Ltd. [Tr. p. 94.]
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Who endorsed the check for Two Thousand Nine Hun-

dred Seventy-six and 85/100 Dollars ($2976.85) for

Produce Distributors, Ltd., for Garguilo was out in the

country on July 8, 1931 ? [Tr. p. 94.] These things are not

done in the ordinary course of business between strangers.

These courtesies, if they can be designated as such, are

indulged by those who stand in more intimate relationship

than that ordinarily existing between buyer and seller.

These facts are set forth to question the good faith of

the appellee.

For the purposes of the motion for non-suit it must be

presumed to be true that the Produce Distributors, Ltd.,

was the duly authorized agent of appellee. If that be so,

then Produce Distributors, Ltd., knew from whom the

melons were purchased and such knowledge is imputed to

the principal. Appellee also had constructive notice who

the shipper was. The bills of lading clearly show that

Iwata was the shipper. [Tr. p. 88.]

Section 2332 of the Civil Code of the State of Cali-

fornia lays down the universal rule that notice to the

agent is notice to the principal.

And this rule of notice to the agent is notice to the

principal equally applies to a case of undisclosed principal.

Ducrr v. Sloan, 40 Cal. App. 633;

Geary St. etc. R. R. Co. v. Rolph, 189 Cal. 55;

Shamlian v. Wells, 197 Cal. 716.
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The true rule applicable to the facts in the case at bar

is to be found in

Mechem on Agency, 2nd Ed., Vol. 2, Sec. 1749,

p. 1331:

"If a principal sends an agent to buy goods for

him and on his account, it is not unreasonable that

he should see that they are paid for. Although the

seller may consider the agejtt to be the principal, the

actual principal knows better. He can easily protect

himself by insisting upon the evidence that the goods

have been paid for or that the seller with full knowl-

edge of the facts has elected to rely upon the respon-

sibility of the agent, and if he does not, but, except

where misled by some action of the seller, there is

no hardship in requiring him to pay again. If the

other party has the right, within a reasonable time,

to charge the undisclosed principal upon his discov-

ery,—and this right seems to be abundantly settled

in the law of agency—it is difficult to see how this

right of the other party can be defeated, while he is

not himself in fault, by dealings between the princi-

pal and the agent, of which he had no knowledge,

and to which he is not a party."

It is an agent's duty to communicate to his principal

the knowledge he has with respect to the subject matter of

the transaction.

American System etc. v. Breakers Hotel Co., 217

Cal. 67;

1 Cal. Jur. 846, 847;

McKenney v. Ellszvorth, 165 Cal. 326.
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POINT III.

The District Court Erred in Holding That the Appel-

lee Had No Notice on July 8, 1931, When It Had
Paid to Its Agent, That Appellant Was the Own-
er of the Ten Cars of Melons, and. Therefore,

Appellee, as Undisclosed Principal, Would Not Be
Liable to Appellant on the Contract for the Pur-

chase of the Melons Made by Its Authorized

Agent.

Under this argument it must be assumed as true that

Garguilo or Produce Distributors, Ltd., was the agent of

appellee and that the latter was the undisclosed principal.

The reasons for such assumption have been shown in the

previous points.

The learned trial judge did hold that the findings of

the Secretary of Agriculture show that Garguilo or Pro-

duce Distributors, Ltd., was the agent of appellee, and

that there was evidence to support such finding, and there-

fore denied the motion of appellee. [Tr. p. 38.] But

thereafter granted the motion, for the reason, as we under-

stand, that there was no notice to appellee who the owner

was of the melons, and that Section 2335 of the Civil

Code controlled the rights of the parties hereto. [Tr.

p. 55.]

The theory of this case is that when Produce Distribu-

tors, Ltd., or Garguilo purchased the melons from Iwata,

he was acting for an undisclosed principal, for he told

Iwata that his principal in the deal did not want to be

known. The contract having been made in the agent's

name, the law applicable to such a situation is:

"It is a settled rule of the law of agency that a

principal is responsible to third persons for the ordi-
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nary contracts and obligations of his agent with third

persons made in the course of the business of the

agency and within the scope of the agent's powers as

such, although made in the name of the agent and

not purporting to be other than his own personal obli-

gation or contract. 'It is thoroughly well settled in

the law of agency that when a simple contract, oral

or in writing, other than a negotiable instrument, is

in fact entered into by one of the parties as the

authorized agent of another, but in his own name,

and without disclosing to the other party the name

of the principal, or even the fact that he is contract-

ing as agent at all, the other party to the contract,

while he has a right to sue .the agent on the contract,

may, at his option, maintain an action against the

undisclosed principal, when discovered.'
"

Geary St. R. R. Co. v. RoJph, 189 Cal. 59, 64;

Pacific Ready-Cut Homes v. Sccher, 205 Cal. 690,

696;

Mechem on Agency (2d Ed.), Sec. 1731;

Ford V. Williams, 21 How. (U. S.) 287;

Hulsman v. Ireland, 205 Cal. 345, 352;

Klinger v. Modesto Fruit Co., 107 Cal. App. 97;

McDevitt V. Corriea, 70 Cal. App. 245;

Hollywood Holding Corp. v. Oswald, 119 Cal.

App. 21;

Schnier v. Percival, 83 Cal. App. 470.

It is also the law that the mere fact that the principal

is known to the third person at the time he contracts with

the agent, it does not prevent such third person from hold-
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ing the principal liable on the contract made in the name

of the agent.

Geary St. R. R. Co. v. Rolph, 189 Cal. 59, 64;

Pacific Ready-Cut Homes v. Seeher, 205 Cal. 690,

696.

In

Geary St. R. R. Co. v. Rolph, 189 Cal. 59,

quoting from pages 65 and 66, the Supreme Court held

:

"We are also of the opinion that the better rea-

son, as well as the weight of authority, is against the

proposition that the mere fact that the principal is

known to the third person at the time he contracts

with the agent prevents such third person from hold-

ing the principal liable on the contract made in the

name of the agent. We treat this point because upon

a new trial it may appear that the agency was fully

known to plaintiff. That the principal is not liable

in such a case if the circumstances, or the terms of

the contract, or the two combined, show an intent by

the other party to take the agent as his debtor or

obligor, in preference to the principal is, as we have

said, well established, and it is manifestly in accord-

ance with reason and justice. In such a case the

election takes place at the time of the making of the

contract. But where no such election or intent ap-

pears, and there is nothing more than a contract

made in the name of the agent, knowing him to be

such and with knowledge of the identity of his

principal, the case is, and should be, governed by

the well known principal that he who acts by an-

other acts for himself, that the contract of the agent,

within the scope of his authority, is in legal effect
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the contract of the principal. The Civil Code states

that 'an agent represents his principal for all pur-

poses within the scope of his actual or ostensible

authority, and all the rights and liabilities which

would accrue to the agent within such limit, if they

had been entered on his own account, accrue to the

principal.' (Sec. 2330.)"

We believe that upon the authority of Geary St. R. R.

Co. V. Rolph, supra, it was immaterial to the issues in this

case that the melons were billed to Produce Distributors,

Ltd., and credit was extended to it. If the above cited

authorities are right in principle then the credit to Produce

Distributors, Ltd., is credit to its undisclosed principal,

appellee. Therefore, any moneys paid by the undisclosed

principal to his agent and appropriated by the latter is

the loss of the principal and not the loss of the third

party to whom these moneys should have been delivered.

Schnier v. Percival, 83 Cal. App. 470.

We beg to quote from the syllabus in Schnier v. Per-

cival, 83 Cal. App. 470:

'Tn an action by a purchaser against the owner

of real property for payments made to the owner's

broker, whom the purchaser believed to be the true

owner, where the purchaser did not know the true

owner, but supposed that the broker owned the

property, recovery of the purchase price from the

true owner, after the broker disappeared with the

amount so paid, must be as from an undisclosed

principal, there being no question of ostensible

agency."
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A case pertinent to the issues involved in this appeal is

Damson v. Donaldson, L. R. 9, Q. B, 623 (1882),

v^here it was held

:

"In order to discharge a principal from his lia-

bility for a debt contracted by his agent the principal

. must show that the creditor has himself misled him

into supposing that he has elected to give exclusive

credit to the agent, and that the principal has been

prejudiced by that supposition. Mere delay in en-

forcing payment from the agent will not be sufficient

for that purpose."

Jessel, M. R., in the opinion states:

''No doubt in many cases principals rnay reasonably

rely on the honour of their agents, and may not

require vouchers, but when they come into a Court

of Law and seek to excuse themselves from liability,

and it turns out that they have not required the

production of vouchers, they must expect the court

to deal strictly with them."

A further illustration of the soundness of appellant's

theory is the case of

Heald v. Kenworthy, 10 Exch. 739, 156 Eng.

Rep. 638,

which was an action for goods sold. The defendant pleaded

that the purchase was made by one T, defendant's agent,

and that the defendant within a reasonable time after the

sale and not unduly early, bona fide paid T sufficient
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money to pay the plaintiff. Held, on demurrer that the

plea was bad.

"Parke, B., on page 641 held, 'It is clear, that, if a

person orders an agent to make a purchase for him,

he is bound to see that the agent pays the debt, and

the giving the agent money for that purpose does

not amount to payment, unless the agent pays it

accordingly. * * *"

The learned trial judge in the course of argument be-

tween counsel for appellant, stated that if appellant is

entitled to a judgment its effect will be to make appellee

pay twice. [Tr. pp. 40-41.]

We believe this double loss, if it can be so designated,

entirely immaterial. If the loss to appellee was caused

by confidence and trust placed by it in its agent, it will

be inequitable and unjust that loss should be borne by

those who were led to deal with the agent through the

acts of the principal.

Where one of two innocent persons must suffer, the

loss should be borne by him whose acts made the loss

possible.

Henry Cowell Co. v. Santa Cruz Bank, 82 Cal.

App. 519;

Anglo-Calif. Trust Co. v. Pacific Ace. Corp., 70

Cal. App. 41;

Sec. 3543, Civil Code, State of California.
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POINT IV.

The District Court Erred in Holding That There Was
No Violation by the Appellee of Subd. 4, Section

552, of the P. A. C. A. of 1930, U. S. C. A., Chap-

ter 24, Title 7, and That the Reparation Order of

the Secretary of Agriculture Was Based Upon
An Erroneous Rule of Law.

As far as we have been able to ascertain the statute

involved in this cause has not been passed upon by any

U. S. Circuit Court of Appeals. A case under this act

did arise in the Western District of New York, entitled

Barker-Miller Distributing Company v. Berman, de-

cided July 6, 1934, by Judge Knight. The question in-

volved in this cause was not present in that case.

If the decision of the trial court is upheld, it can only

be so on the theory that the Secretary of Agriculture based

his order upon an erroneous rule of law. We believe the

trial court erred in this respect.

The Perishable Agricultural Commodities Act, which

for short will be hereinafter referred to as the P. A. C. A.,

in defining what constitutes unfair conduct. Section 552,

says:

''It shall be unlawful in or in connection with any

transaction in interstate or foreign commerce,

—

(4) For any commission merchant, dealer, or

broker, * * * ^-q i^\\ or refuse truly and cor-

rectly to account promptly in respect of any such

transaction in any such commodity to the person

with whom such transaction is had;"
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In Section 566 of the Act, it is provided:

"Liability of Licensees for Acts and Omissions of

Agents. In construing and enforcing the provisions

of this chapter, the act, omission, or failure of any

agent, officer, or other person acting for or em-

ployed by any commission merchant, dealer, or broker,

within the scope of his employment or office, shall

in every case be deemed the act, omission, or failure

of such commission merchant, dealer, or broker as

that of such agent, officer, or other person."

We believe that the decisions of the United States

Courts applicable to administrative bodies control the

interpretation of the P. A. C. A.

Whether there has been a failure truly and correctly

to account, in this case, is one of those questions of fact

that have been confided by Congress to the judgment

and discretion of the Secretary of Agriculture, and upon

which his decision, made the basis of this order of repara-

tion, is not to be disturbed by the courts, except upon

a showing that it is unsupported by evidence, was

made without a hearing, exceeded constitutional limits,

or for some other reason, amounts to an abuse of power.

But in the present case, the Secretary did find that

Garguilo of the Produce Distributors, Ltd., was the agent

of the defendant, reached after a full hearing, docu-

mentary evidence presented, and therefore, it cannot be

said as a matter of law, that the conclusions of the Secre-

tary are not without support in the evidence, and neither

do they show an abuse of discretion. Conceding that the

evidence would have warranted a different finding, but

to annul the order of the Secretary on this ground would



be to substitute the judgment of a court for the judg-

ment of the Secretary upon a matter purely administrative,

and this cannot be done, as has been held in the case of

Manufacturers R. Co. v. U. S., 246 U. S. 457 (62 Law-

Ed. 831). That case involved the interpretation of

whether a preference or advantage or discrimination is

undue, unreasonable or unjust within the meaning of the

Act of February 4, 1887 (Interstate Commerce Act).

The Supreme Court, quoting from the opinion on page

844 (Law Ed.), held:

"Whether a preference or advantage or discrimi-

nation is undue or unreasonable or unjust, is one of

those questions of fact that have been confided by

Congress to the judgment and discretion of the Com-

mission (Interstate Commerce Commission v. Ala-

bama Midland R. Co., 168 U. S. 144, 170, 42 L.

Ed. 414, 424, 18 Sup. Ct. Rep. 45), and upon which

its decisions, made the basis of administrative orders

operating in futuro, are not to be disturbed by the

courts except upon a showing that they are unsup-

ported by the evidence, were made without a hearing,

exceed constitutional limits, or, for some other rea-

son, amount to an abuse of power. This results from

the provisions of Sections 15 and 16 of the Com-
merce Act as amended in 1906 and 1910 (34 Stat,

at L. 589-591, chap. 359; 36 Stat, at L. 551-554,

chap. 309, Comp. Stat. 1916, Sections 8583, 8584),

expounded in familiar decisions."

Then again in Seaboard Air Line R. Co. v. U. S., 254

U. S. 57, 62:

"Moreover, the determination of questions of fact

is by law imposed upon the Commission, a body



created by statute for the consideration of this and

like matters. The findings of fact by the Com-

mission upon such questions can be disturbed by

judicial decree only in cases where their action is

arbitrary or transcends the legitimate bounds of

their authority. (Citing cases.)"

Silberschein v. U. S., 266 U. S. 221, involved the right

of review of an order of the Director of Veterans Bureau,

discontinuing an allowance of compensation to petitioner.

The Court on page 225 held:

"The statute which creates the asserted right com-

mits to the director of the Bureau the duty and

authority of administering its provisions and decid-

ing all questions arising under it; and in the light of

the prior decisions of this court, we must hold that his

decision of such questions is final and conclusive, and

not subject to judicial review; at least, unless the

decision is wholly unsupported by the evidence, or

is wholly dependent upon a question of law, or is

seen to be clearly arbitrary or capricious. (Citing

cases.)"

Ma-King Products Co. v. Blair^ involving the extent

of a denial of a permit for the handling of intoxicating

liquor, 271 U. S. 479, 483:

"On the other hand, it is clear that Congress in

providing that an adverse decision of the Commis-

sioner might be reviewed in a court of equity, did

not undertake to vest in the court the administrative

function of determining whether or not the permit

should be granted; but that this provision is to be

construed, in the light of the well established rule in

analogous cases, as merely giving the court authority
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to determine whether, upon the facts and law, the

action of the Commissioner is based upon an error

of law, or is wholly unsupported by the evidence or

clearly arbitrary or capricious. See Silberschein v.

U. S., 266 U. S. 221, 225, 69 L. Ed. 256, 258, 45

Sup. Ct. Rep. 69, and cases cited."

But this is not a case where a finding was made with-

out any evidence in support thereof, or a hearing denied,

or the defendant denied an opportunity to present evidence.

The fact of agency was supplied by appellee when it in-

troduced bills to it from Produce Distributors, Ltd.,

showing that it was paying a brokerage. The proceed-

ings in the court below are in the nature of a judicial re-

view and not a trial de novo, if analogous ruling involv-

ing cases arising under the Packers and Stockyards Acts

of Aug. 15, 1931 (42 Stat. 159) apply. And we believe

that such analogous ruling should be held applicable to

the case at bar.

Tagg Bros. & Moorhead v. United States, 280 U. S.

420, involves Packers and Stockyards Act of August 15,

1921; quoting from page 442:

"We find in the evidence before the Secretary

ample support for the findings and the conclusions

reached by him. It may be that some of the evi-

dence was irrelevant or of little weight, and that

some of the reasoning was not persuasive. But mere

admission by an administrative tribunal of matters

which, under the rules of evidence applicable to

judicial proceedings, would be deemed incompetent,

or mere error in reasoning upon evidence adduced,

does not invalidate an order made by it. United

States V. Abilene & S. R. Co., 265 U. S. 274, 288.
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68 L. Ed. 1016, 1022, 44 Sup. Ct., Rep. 565; North-

ern P. R. Co. V. Department of Public Works, 268

U. S. 39, 44, 69 L. Ed. 836, 840, 45 Sup. Ct. Rep.

412. It has been settled in cases arising under the

Interstate Commerce Act that if an order rests upon

an erroneous rule of law (Interstate Commerce Com-

mission V. Diffenbaugh, 222 U. S. 42, 56 L. Ed. 83,

32 Sup. Ct. Rep, 22), or is based upon a finding

made without evidence (Chicago Junction case (Balti-

more & O. R. Co. V. United States), 264 U. S. 258,

263, 68 L. Ed. 667, 673, 44 Sup. Ct. Rep. 317), or

upon evidence which clearly does not support it

(Interstate Commerce Commission v. Union P. R.

Co., 222 U. S. 541, 547, 56 L. Ed. 308, 311, 32

Sup. Ct. Rep. 108; New England Divisions case

(Akron C. & Y. R. Co. v. United States), 261 U. S.

184, 203, 67 L. Ed. 605, 615, 43 Sup. Ct. Rep. 270;

Colorado v. United States. 271 U. S. 153, 166, 70

L. Ed. 878, 884, 46 Sup. Ct. Rep. 452), the order

must be set aside. These rules are appHcable also to

suits arising under the Packers and Stockyards Act.

But the order here assailed is not subject to any of

these infirmities."

"A proceeding under Sec. 316 of the Packers and

Stockyards Act is a judicial reviezv, not a trial de

novo. The validity of an order of the Secretary, like

that of an order of the Interstate Commerce Com-

mission, must be determined upon the record of the

proceedings before him — save as there may be

an exception of issues presenting claims of con-

stitutional right, a matter which need not be con-

sidered or decided now, Louisville & N. R. Co. v.

United States, 245 U. S. 463, 466, 62 L. Ed. 400,
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405, 38 Sup. Ct. Rep. 141. Liscio v. Campbell

(C. C A. 2d), 34 F. (2d) 646, 647. And see

Prendergast v. New York Teleph. Co., 262 U. S.

43, 50, 67 L. Ed. 853, 858, 43 Sup. Ct. Rep. 466,

and Ohio Valley Water Co. v. Ben Avon, 253 U. S.

287, 289, 64 L. Ed. 908, 914, P. U. R. 1920E. 814,

40 Sup. Ct. Rep. 527. On all other issues his find-

ings must be accepted by the court as conclusive,

if the evidence before him was legally sufficient to

sustain them and there was no irregularity in the

proceeding. To allow his findings to he attacked or

supported in court by new evidence zuould substitute

the court for the administrative tribunal as the rate

making body. Where it is believed that the Secretary

erred in his findings because important evidence was

not brought to his attention, the appropriate remedy

is to apply for a rehearing before him or to insti-

tute new proceedings. He has the power and the

duty to modify his order, if new evidence warrants

the change."

A case arising under the Packers and Stockyards Act

is Denver Union Stockyards Co. v. United States, 57

Fed. (2d) 735. That case involved an order made by the

Secretary of Agriculture which was attacked by the com-

plainant for the purpose of setting same aside and for

injunction. The Court on page 738 under the title:

"Scope of Review.

"The parties are in disagreement as to the scope

of this judicial review, the petitioner contending that

it is the duty of this court to try the case de novo,

and to exercise our independent judgment upon all

of the questions of fact submitted to the Secretary for
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his determination. The respondent, on the con-

trary, contends that our review is Hmited to the

question of whether the Secretary acted within the

scope of his statutory powers, and as to w^hether

there is substantial evidence to support the findings

of the Secretary."

And on page 739:

''* * * An order of the Secretary may be at-

tacked in court on either one of two grounds, or

both.

1. (a) The attack may be based upon the ground

that an order 'rests upon an erroneous rule of law,

Interstate Commerce Commission v. Dififenbaugh,

222 U. S. 42, 32 S. Ct. 22, 56 L. Ed. 83, or is based

upon a finding made without evidence, Chicago

Junction Case, 264 U. S. 258, 263, 44 S. Ct. 317,

68 L. Ed. 667, or upon evidence which clearly does

not support it. Interstate Commerce Commission v.

Union Pacific R. R. Co., 222 U. S. 541, 547, 32

S. Ct. 108, 56 L. Ed. 308; New England Divisions

Case, 261 U. S. 184, 203, 43 S. Ct. 270, 67 L. Ed.

605; Colorado v. United States, 271 U. S. 153, 166,

46 S. Ct. 452, 70 L. Ed. 878.' Tagg Bros. v. United

States, 280 U. S. 420, 442, 50 S. Ct. 220, 225, 74

L. Ed. 524.

''Such an attack must be determined upon the

record of the proceedings before the Secretary, and

it is not competent for a court to receive additional

evidence.

"2. (b) Or an order may be attacked upon the

ground that it deprives the petitioner of its property

without due process of law. Where the attack is

made upon constitutional grounds, a court is required
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to exercise its independent judgment as to both law

and facts." * * *

"(3) Constitutional rights may be as success-

fully and as seriously invaded by mistake of fact as

by mistake of law. When a citizen asserts that the

rights guaranteed him by the Constitution have been

invaded, the responsibility rests upon the courts to

hear him, and he cannot be denied a hearing on the

ground that his claim rests upon a question of fact.

Where such a claim is made, the petitioner is en-

titled to present all of the material facts. After

hearing him, it may be determined that the notice and

hearing which he has had before an administrative

tribunal complied with the essentials of due process.

* * * (Cases cited.)

(4) However, there is a presumption that the

findings of the Secretary are correct. Banton v.

Beh Line Ry. Co., 268 U. S. 413, 422, 45 S. Ct.

534, 69 L. Ed. 1020. In Cotting v. Kansas City

Stock Yards Co., 183 U. S. 79, 91, 22 S. Ct. 30,

35, 46 L. Ed. 92, Mr. Justice Brewer said: 'It (the

Supreme Court) has also ruled that the determina-

tion of the legislature is to be presumed to be just,

and must be upheld unless it clearly appears to result

in enforcing unreasonable and unjust rates.' See,

also, Cambridge Electric Light Co. v. Atwill (D. C),
25 F. (2d) 485, and cases therein cited. This evi-

dentiary rule is a branch of the accepted doctrine

that legislative acts will not be held to be uncon-

stitutional unless they are clearly so. This legal

presumption is strengthened in this case by the fact

that the report of the Secretary bears internal evi-

dence of the careful investigation made by him, and

his disposition to be fair."
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The extent of a trial court's power to review the suf-

ficiency of the evidence to support an order made by an

administrative body has been passed upon in the case of

Montrose Oil Refining Co. v. St. Louis, etc. Ry.

Co., 25 Fed. (2d) 750, and quoting from page

753:

"(6) Finally, where the evidence before the Com-

mission would be satisfactory to all reasonable

minds, its probative force, and the method of intro-

ducing it competent in a court of law or not, cannot

be considered here. It is only required that sub-

stantial evidence be introduced. The evidence upon

which the findings of the Commission was based in

the respects mentioned was substantial, all parties

concerned were present and heard, and this is suf-

ficient. Interstate Commerce Commission v. Louis-

ville & N. R. R., 227 U. S. 91, 33 S. Ct. 185, 57

L. Ed. 431 ; Western Paper, etc. Co. v. United States,

supra.'^

"(8) The case is here de novo, and this court

is not concerned with an irregularity in procedure,

if that complained of be such, which does not amount

to a denial of a substantial right or in some matter

transcend the powers of the commission. The prac-

tice of awarding reparation to an amount in excess

of the amount prayed for in a complaint is not novel,

but seems to be in usage by the Commission. Nollen-

berger v. M. P. R. Co., 15 L. C. C. 595, 598."
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*'(10) Fourth, It is said the award is illegal be-

cause contrary to judicial admissions and evidence of

the plaintiff before the Commission. Colloquies be-

tween the parties before the Commission's examiner

and plaintiff's witnesses relating to the nature of the

case are urged in support of the contention. The

argument is clearly an attack upon the internal

methods employed by the Commission in arriving at

its judgment, and the soundness of its judgment.

There is no occasion to discuss the facts. The Com-

mission did not exceed its powers. It is not bound

by mechanical rules in receiznng or giving effect to

the weight of evidence. Its orders are not invalidated

by its refusal or failure to adhere to the strict rules

of evidence obtaining in the courts. The evidence

hereinbefore referred to substantially sustains its

findings, and they must stand here for what they

are worth. Western Paper, etc. Co. v. United States,

271 U. S. 208, 46 S. Ct. 500, 70 L. Ed. 941."

"(11) Fifth. The award and orders of the Com-

mission under consideration here, having been made

and entered within the scope of its authority, are

prima facie evidence of the facts therein found.

United States v. Los Angeles & S. L. R. Co., 273

U. S. 299, 47 S. Ct. 413, 71 L. Ed. 651. There is

no additional evidence before the court from which

a conclusion can be reached that the facts as found

by the Commission are not correct. The act was

clearly violated in the respects complained of."
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POINT V.

The District Court Erred in Holding That the Pro-

visions of the Perishable Agricultural Commod-
ities Act of 1930, Chap. 24, Title 7, Section 552,

U. S. C. A., Do Not Exclusively Govern the

Rights and Liabilities of the Parties to This

Action.

The principal question involved in this point is whether

by virtue of the provisions of Section 725 of the Judicial

Code, Title 28, U. S. C. A., the facts in the instant

appeal are governed by the terms of the Civil Code,

Section 2335, State of California, or whether the same

is exclusively controlled by the provisions of P. A. C. A.

of 1930. This primarily involves the question of the

extent of the application of the doctrine that state statutes

and decisions, in certain cases, constitute rules of de-

cisions in trials at common law in the Federal Courts.

It is appellant's contention that such doctrine, as ex-

pressed in Section 725, Judicial Code, is not applicable

to the present case, and that this case is governed solely

and exclusively by the P. A. C. A. of 1930. Section 725,

Judicial Code, Title 28, U. S. C. A., reads as follows:

''The laws of the several States, except where the

Constitution, treaties, and statutes of the United

States otherwise require or provide, shall be regarded

as rules of decision in trials at common law, in the

courts of the United States, in cases where they

apply."
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Generally speaking, Section 725 of the Judicial Code

does not apply under its express terms "where the Con-

stitution, treaties or statutes of the United States other-

wise require or provide." The duty therefore in this re-

spect is confined exclusively to the question of state law,

as distinguished from questions of Federal law; that is,

to questions which would concededly have been controlled

by local state precedents and statutes if the action had

been in the state courts, and which raise no Federal ques-

tion arising under the Federal Constitution, treaties or

statutes.

Virginia Coupon cases^ 114 U. S. 269, 5 S. Ct.

901, 29 L. Ed. 185 (1885);

Miss. Mills Co. V. Ranlett, 19 Fed. 191 (1883);

Bank V. Liewer, 187 Fed. 16, 109 C. C. A. 70

(1911).

The Federal courts are entitled to decide for them-

selves where the case involves a Federal question.

Int. Rapid Transit v. Sohnier, 237 U. S. 276

(1915) (Impairment of obligation of a con-

tract)
;

Grannis v. Ordean, 234 U. S. 385 (1914) (Due

process of law)

;

Wyandotte Co. Gas Co. v. Kansas, 231 U. S. 622

(1914) (Impairment of obligation of a con-

tract)
;

New Jersey v. Anderson, 203 U. S. 483 (1906)

(Construction of Federal Bankruptcy Act).
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The Federal courts will also decide for themselves

where following the state rule would conflict with or im-

pair the efficiency of an act of Congress or a rule of gen-

eral or commercial law.

Scott V. McNeal, 154 U. S. 34 (1894);

Iowa Int. Co. v. Fairweather, 252 Fed. 605 (1898)

(The question involved was the validity of an

Iowa state statute taxing bank stock on its value

and considering liberty bonds, which were ex-

empt by federal statute from taxation as part

of such value. Held, that the federal court was

not bound by the construction of such Iowa

statute by the Supreme Court of the state, since

the inquiry is whether the statute as enforced

results contrary to the inhibition of the federal

statute)

;

Nielsen v. Chicago &c. R. Co., 187 Fed. 393

(1911);

lohnson v. St. Louis, 172 Fed. 31 (1909).

It must be borne in mind that in the enactment of the

P. A. C. A. of 1930, Congress intended to suppress such

an incident as occurred in the cause at bar. The preamble

of the Act reads:

''An act to suppress unfair and fraudulent practices

in the marketing of perishable agricultural commodi-

ties in interstate and foreign commerce." (46 Stats.

531, as amended by 48 Stat. 584.)
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There Congress has undertaken by this P. A. C. A. to

deal with a matter affecting interstate commerce and has

conferred jurisdiction thereunder on the Federal Courts.

In determining such questions, those courts exercise an

independent judgment unaffected by the decisions of the

state courts.

Skaggs v. K. C. Terminal R. R. Co., 233 Fed. 827.

The Federal courts will decide for themselves where

the case involves a violation of the statutes of the United

States.

American Mfg. Co. v. St. Louis, 250 U. S. 459

(1919);

Citizens Sav. Bank v. Oivenshoro, 173 U. S. 6Z6

(1899);

McCullough V. Virginia, 172 U. S. 102 (1898).

Thus, in an action in the Federal courts, it was held

that the Federal law prevails in case of a conflict between

the Federal and state law as to the privileged character

of communications from client to attorney. The Court

said:

"The laws of the state are only to be regarded as

rules of decision in the courts of the United States

where the Constitution, treaties, or statutes of the

United States have not otherwise provided. When
the latter speak, they are controlling; that is to say,

on any subjects on which it is competent for them to

speak."

Connecticut, &c. Ins. Co. v. Schaffer, 94 U. S.

457, 24 L. Ed. 251 (1877).
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Likewise, it has been held that a state statute permit-

ting the examination of an adverse party before trial is

in conflict with U. S. R. S., section 861, and therefore is

not binding on the Federal courts. The Court said that

the principle that in actions at law the laws of the states

shall be regarded as rules of decision in the courts of

the United States is applicable only where there is no rule

on the same subject prescribed by act of Congress.

Ex parte Fiske, 113 U. S. 713, 5 S. Ct. 724, 28

L. Ed. 117.

It is, therefore, our contention that since Congress has

expressed itself on the question when liability should at-

tach to a principal for acts of his agent, in any matter

arising under P. A. C. A. of 1930, and did not expressly

except a case where exclusive credit was given to the

agent, such silence in the statute indicates that no ex-

ceptions were intended to apply to the liability of the

principal.

Section 566, Title 7, Chapter 24, U. S. C. A., reads

as follows:

''Liabihty of Licensees for Acts and Omissions of

Agents. In construing and enforcing the provisions

of this chapter, the act, omission, or failure of any

agent, officer, or other person acting for or employed

by any commission merchant, dealer, or broker,

within the scope of his employment or office, shall in

every case be deemed the act, omission, or failure of

such commission merchant, dealer, or broker as that

of such agent, officer, or other person."
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It appears to us that this cause involves the construc-

tion of the Federal law and the latter should control to the

exclusion of state decisions.

In determining all questions of rights under the Con-

stitution and laws of the United States, Federal courts are

not controlled by the decisions of the state courts.

First Nafl. Bank v. Liewer, 187 Fed. 16, 109

C C A. 70 (1911);

Conrad v. Wheelock, 24 Fed. (2d) 996 (1928);

Jefferson v. Gypsy Oil Co., 27 Fed. (2d) 304

(1928).

"It is the duty of the national courts to exercise

their independent judgments in determining all ques-

tions of general commercial law, of general juris-

prudence, and of right under the Constitution and

laws of the United States."

First Nafl. Bank v. Liewer, 187 Fed. 16, 109

C. C A. 70 (1911).

"Where the substantive law in Federal jurisprud-

ence differs from that of the state in which the court

is sitting, then, of course, the federal rule must be

applied."

Conrad v. Wheelock, 24 Fed. (2d) 996 (1928).

Where a case involved a question of the construction

of a Federal statute (35 Stat. 312), it was held that while

decisions of the state courts are very persuasive, they are

not controlling in such construction.

Jefferson v. Gypsy Oil Co., 27 Fed. (2d) 304

(1928).
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Congress having acted on a particular subject, state

legislation thereon must cease.

Gulf, &c. R. Co. V. Hefley, 158 U. S. 99, 15 S.

Ct. 802, 39L. Ed. 910 (1895);

So. Pac. Co. V. McGinnis, 174 Fed. 649, 98 C. C.

A. 403 (1909).

In the case first cited above, the Court said:

"The state statute and the national law operate

upon the same subject matter, and prescribe different

rules concerning it. The national law is unques-

tionably one within the competency of Congress to

enact, under the power given to regulate commerce

between the states. The state statute must therefore

give way."

Gulf, &c. R. Co. V. Hefley, 158 U. S. 99, 15 S.

Ct. 802, 39 L. Ed. 910 (1895).

An action particularly exemplifying the principles

herein before set forth is that of Uhlmann Grain Co. v.

Dickson, 56 Fed. (2d) 525 (1932). The facts in that

case are as follows:

A grain broker brought an action to recover moneys

advanced and commission on the purchase and sale of

grain for future delivery, in interstate commerce. De-

fendants contended that the contracts were void as

gambling contracts. Plaintiffs relied on their validity

under the Federal Grain Futures Act (7 U. S. C. A.,

sections 1-17). Defendants then urged that the transac-

tions were void under Mo. St. Rev. 1929, section 4316,

which makes the carrying on of a bucket shop a felony.
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In disposing of this contention and in finding for the

plaintiff, the Court said:

"The test is whether in fact there was an actual

purchase and sale, or sale and purchase, for or on

account of the parties to the contract. We have here

held that there was such a sale and purchase of

grain for future delivery at a designated contract

market in accordance with the provisions of the

Grain Futures Act and the rules prescribed by such

markets. Neither the Missouri statutes, nor the de-

cision of the Supreme Court of Missouri in State v.

Christopher, 318 Mo. 225, 2 S. W. (2d) 621, 630,

have any application to the purchases of grain for

future delivery made at duly designated markets. In

that case the Supreme Court of Missouri said: 'We
accordingly hold, until federal authority declares

otherwise, that the effect of the Grain Futures Act

was to restrict the operation of state laws, like our

section 3574, so as to make them inapplicable to

transactions coming within the terms of the Grain

Futures Act, conducted on a contract market ac-

cording to the rules prescribed by that market.'

"There is both reason and authority for holding

that Congress, having entered the legislative field

with respect to transactions in grain futures at desig-

nated contract markets, has superseded and displaced

all state laws and legislation regarding such dealings.

Stafford V. Wallace, 258 U. S. 495, 42 S. Ct. 597,

66 L. Ed. 735, 23 A. L. R. 229; Swift & Co. v. U. S.,

196 U. S. 375, 25 S. Ct. 276, 49 L. Ed. 518; Bd.

of Trade of Chicago v. Olsen, 262 U. S. 1, 43

Supreme Court 470, 67 L. Ed. 839 ; Chamber of Com-
merce of Minneapolis v. Federal Trade Commission

(C. C. A.), 13 Fed. (2d) 673; Hoyt v. Wickham
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V. Rosenbaum Grain Co., 115 Kan. 40, 222 Pac.

80; Goffe & Carkener v. Henneberger, 132 Kan. 211,

294 Pac. 672. However, it is not necessary to de-

cide whether the Grain Futures Act supersedes the

Missouri Statute, further than the Missouri court

has itself held * * *

''These transactions involved interstate commerce,

and if the Missouri Statute relied upon created a

burden on or interfered with interstate commerce,

then it was immaterial whether that burden was sub-

stantial or incidental, because, when Congress has

acted with reference to a matter confided to it by

the Constitution, then its statutes displace all con-

flicting state legislation touching the matter. (Citing

authorities.)"

Uhlmann Grain Co. v. Dickson, 56 Fed. (2d) 525,

530-531 (1932).

The cardinal doctrine, in respect to the application of

the principles enunciated by section 725 of 28 U. S. C. A.,

is that the Federal courts will determine, without regard

to the state law, all general questions of the common law,

involving matters of mercantile or commercial law or of

general jurisprudence.

Swift V. Tyson, 16 Pet. 1, 10 L. Ed. 865 (1842);

Kuhn V. Fairmont Coal Co., 215 U. S. 349, 30 S.

Ct. 140, 54 L. Ed. 228 (1910);

Baltimore, &c. R. Co. v. Burgh, 149 U. S. 368,

13 S. Ct. 914, 37 L. Ed. 772 (1893)

;

Oats V. Montgomery, 100 U. S. 239, 25 L. Ed.

580 (1879);

Washburn Co. v. Reliance Co., 179 U. S. 1, 21

S. Ct. 1,45 L. Ed. 48 (1900).
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It is submitted that Section 2335 of the Civil Code of

the state of CaHfornia is violative of the general principles

of Commerce Law relative to liability of the principal for

the act of his agent, and is in conflict with the express

statutory provisions found in Section 566, Title 7, Chapter

24, U. S. C. A., and, therefore, not binding upon the

Federal court in this case.

The law of agency is a matter of general commercial

law, and the Federal courts are not bound by the state

rules in reference thereto.

S. B. McMaster, Inc., v. Chevrolet Motor Co., 3

Fed. (2d) 469 (1925).

In the case last cited, the Court said:

"* * * The Federal courts are not bound by

state decisions upon questions of general jurisprud-

ence, such as commercial law, the law governing con-

tracts between parties, the law of agency, and similar

questions."

S. B. McMaster, Inc., v. Chevrolet Motor Co., 3

Fed. (2d) 469 (1925).

Questions arising in connection with the subject of

agency are of a general nature, as to which the decisions

of the state courts are not binding upon the Federal

courts under the rule enunciated by 28 U. S. C. A., section

725.

Bragg v. Meyer, 4 Fed. Cas. No. 1, 801 (1858);

vS'. B. McMaster, Inc., v. Chevrolet Motor Co., 3

Fed. (2d) 469 (1925);
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Texas Co. v. Brice, 26 Fed. (2d) 164 (1928),

cert, denied, 278 U. S. 640, 49 S. Ct. 34, 72> L.

Ed. 555 (1928);

Babbit Bros. Trading Co. v. New Home Sewing

Machine Co., 62 Fed. (2d) 530 (1932).

Thus, it has been held that the state court decisions are

not binding upon the Federal court in determining the

question of whether a broker to whom goods are deliv-

ered to sell has implied authority to pledge them to secure

his own debt.

Bragg v. Meyer, 4 Fed. Cas. No. 1, 801 (1858).

The question whether a contract between a foreign

and a domestic corporation is one of agency, through

which the foreign corporation does business in this state,

and subjects itself to suits therein, depends on the law of

agency, which is a matter of general law, on which a Fed-

eral court is not bound by state decisions.

S'.N B. McMasters, Inc., v. Chevrolet Motor Co., 3

Fed. (2d) 469 (1925).

It has been held that a Federal court is not bound to

follow a state court decision in determining the question

of agency between a truck driver, causing a certain in-

jury, and the defendant.

Texas Co. v. Brice, 26 Fed. (2d) 164 (1928),

cert, denied, 278 U. S. 640, 49 S. Ct. 34, 73

L. Ed. 555 (1928).



The Federal courts will refuse to follow decisions of

state courts construing statutes which are merely codifica-

tions of the general commercial law.

Mutual Life Ins. Co. v. Lane, 151 Fed. 276

(1907), aff'd. in 157 Fed. 1002, 85 C. C. A.

677 (1907), cert, denied, 208 U. S. 617, 28 S.

Ct. 569, 52 L. Ed. 647 (1908).

It was held in the case last cited, that a state law which

provided that life insurance was a contract by which the

insurer for a stipulated sum engages to pay a certain

amount of money if another died within the time limited

by the policy, that that life might be that of the insured

or of another, that the insured might direct the money to

be paid to certain persons, and that upon such direction, no

other person could defeat the same, was merely declaratory

of the general law, and hence the Federal courts were not

bound by a construction thereof by the state courts, not

in accord with the views of the Federal courts.

Mutual Life Ins. Co. v. Lane, supra.

In American Shipping Co. v. U. S. Shipping Board,

&c. Corp., 7 Fed. (2d) 565 (1925), it was said in respect

to the duty of a Federal court to follow a state court con-

struction of its Uniform Sales Act:

"The rule of compulsory conformity in such cases

perhaps does not apply to a statute codifying a part of

the commercial law, as to which we in general fol-

low our own notions."

In Rison v. Postal Telegraph-Cable Co., 28 Fed. (2d)

152 (1928), it was held that a decision of the California

Supreme Court, interpreting a state statute codifying the
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general commercial law rule relating to the physical ex-

amination of a party, is not binding on the Federal courts

sitting in the District of California.

We respectfully urge that if Section 2335 of the Civil

Code of this state shall be held applicable to the case of

an undisclosed principal it would destroy the general law

pertaining to the rights of a creditor to hold an undis-

closed principal for the acts of his agent. In fact, if

Section 2335, Civil Code, is to be literally construed, a

creditor would have no rights against an undisclosed

principal for the acts of his agent. This section (2335)

would bar a creditor from subsequently suing an undis-

closed principal where a judgment was obtained against

the agent, and remains wholly unsatisfied.

The Federal courts have held to the contrary, and in

the very recent case of Pittsburg Terminal Coal Company

V. Williams, 70 F. (2d) 65, quoting from the syllabus,

the Circuit Court of Appeals held that:

"A vendor by suing agent described as such in land

contract, for balance of purchase price, is not barred

from subsequently suing undisclosed principal where

at the time of the first action the vendor did not

know the name of the principal and could not by

reasonable diligence have discovered it."

That seems to be the holding by the authors in the

Restatement of the Law of Agency, Vol. 1, Section 210,

which reads as follows:

"(1) An undisclosed principal is discharged from

liability upon a contract if, with knowledge of the

identity of the principal, the other party recovers

judgment against the agent who made the contract.
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(2) The principal is not discharged by a re-

covery of judgment against the agent by the other

party before knowledge of the identity of the

principal.

Comment

:

a. Under the rule stated in this Section, a recov-

ery of judgment against the agent, without satisfac-

tion of it, does not affect the liability of the principal

unless this is done after the principal's identity is

known. If the judgment is taken before the identity

of the principal is known, the other party has no

opportunity to choose. If the judgment is satisfied,

the rule stated in Section 211 applies."

The case of Pittsburg Terminal Coal Co. v. Williams,

70 F. (2d) 65, was before the Circuit Court of Appeals

on two occasions. The first appeal is entitled Williams

V. Pittsburg Terminal Coal Company, 62 F. (2d) 924.

The facts in the first appeal are as follows

:

Williams entered into an agreement with one, Hoffacker,

agent for an undisclosed principal, who agreed to pur-

chase from Williams coal lands and options. Williams

conveyed certain land to Hoffacker and received the pur-

chase price therefor. He tendered conveyances for the

balance of the lands and options but Hoffacker refused to

accept and pay for them. Thereafter Williams instituted

suit against Hoffacker and recovered judgment against

him, on which judgment nothing was ever realized. Then

Hoffacker brought suit against the Pittsburg Terminal

Coal Company. In the course of the suits Williams dis-

covered that the Pittsburg Terminal Coal Company was

the undisclosed principal of Hoffacker. The trial court
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dismissed the action, holding that Williams failed to es-

tablish that Hoffacker was the agent of the defendant.

The Circuit Court of Appeals ruled that the trial court

should have submitted the evidence on the question of

agency to the jury, and that it was for the jury to de-

termine whether the defendant was the undisclosed

principal. A writ of certiorari in the United States

Supreme Court was denied. (298 U. S. 749.)

It is obviously the policy of Congress to adopt as a

uniform rule of agency the statutory provisions set forth

in Section 566 of the P. A. C. A. The same provisions

are to be found in the Packers and Stockyards Act (42

Stat. 159), Section 223 of Chap. 9, Title 7, U. S. C. A.

Also in Cotton Standards Act (42 Stat. 1517), Section

63, Chap. 2, Title 7, U. S. C. A.

Conclusion.

By the enactment of the Perishable Agricultural Com-

modities Act of 1930, Congress intended to make impossi-

ble any unfair trade practice, in interstate and foreign

commerce. That it intended for all times to hold principals

accountable to creditors for the acts and omissions of

their agents, without any exceptions. The history under-

lying such legislation no doubt revealed incidents similar

to the case at bar. Its purpose was to prevent any fraud

to be practiced upon innocent persons.

We believe that in the light of the evidence in this

case, the Secretary of Agriculture was justified in making

the reparation order. We again beg to emphasize the point

that the question of extension of credit to Produce Dis-

tributors, Ltd., or Garguilo, was raised for the first time
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before the learned trial judge. It was not raised at the

hearings before the Examiner in the proceedings before

the Secretary of Agriculture. The authorities cited lay-

down the rule that the proceedings in the Court below

were not in the nature of a trial de novo, but merely a

review. If the appellee had intended to raise the conten-

tion that exclusive credit was given to Produce Dis-

tributors, Ltd., or Garguilo, it was its duty to do so be-

fore the Examiner. It was too late to raise that point in

the Court below, because evidence on that question would

have been, under the authorities cited, inadmissible.

We believe that the principles of law and equity, and

upon authorities cited, will dictate that the judgment of

the District Court be reversed with directions that the

Court below enter judgment in favor of appellant for the

amount prayed for in the complaint, together with at-

torney's fees.

Respectfully submitted,

Edward Brody,

Attorney for Appellant.




